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SUPREME COURT RULINGS


1. Unless the purchasing dealer discharges the burden to prove the genuineness of  the 
purchase, it shall not be entitled to input tax credit.


The State of  Karnataka v. M/s. Ecom Gill Coffee Trading Private Limited 

[Civil Appeal No. 230 of  2023 - Order dated March 13, 2023]


Facts: 


a. The assessing officer doubted the genuineness of  the purchases made by the assessee and 
denied the input tax credit under Section 70 of  the Karnataka VAT Act, 2003 (‘KVAT 
Act’). Section 70 of  the KVAT Act stipulates that inter-alia, the burden of  proving that the 
claim of  input tax credit is correct lies upon the purchasing dealer.


b. The proceedings culminated into a petition before the Hon’ble High Court, which allowed 
such credit on the ground that the purchasing dealers had produced the invoices as well as 
proof  of  payment. Aggrieved by such Order, the revenue filed an appeal before the 
Hon’ble Apex Court.


Ruling: 


The Hon’ble Apex Court observed that :


a. Mere production of  the invoices or payment made by cheques is not enough and cannot 
be said to be discharging the burden of  proof  cast upon the recipient.


b. The dealer claiming the input tax credit has to prove the genuineness of  the transaction 
and the actual physical movement of  goods beyond doubt by furnishing the name and 
address of  the selling dealer, details of  the vehicle which has delivered the goods, payment 
of  freight charges, acknowledgment of  taking delivery of  goods, tax invoices and payment 
particulars etc.  


c. In the present case, since the aforesaid conditions are not fulfilled and mere invoices and 
payment particulars have been provided, the burden cast under Section 70 of  the KVAT 
Act has not been discharged. Accordingly, the credit was held to be inadmissible in the 
hands of  the assessee. 


SM Legal Comments:


This ruling may have major implications under the Goods and Services Tax (“GST”) Laws, 
considering that Section 70 of  the KVAT Act is pari-materia to Section 155 of  the Central 
Goods and Services Tax Act, 2017 (“CGST Act”). Thus, it is advisable to maintain proper 
records, including those substantiating actual movement of  goods. It is also pertinent to handle 
the matters diligently from the pre-Show Cause Notice stage itself  such that the responses are 
drafted with adequate evidences, which will help succeed in the higher forums.
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2. Search and seizure proceedings can be authorised only when there are reasons to 
believe that the assessee was evading tax.


Union of  India v. M/s. Magnum Steel Limited etc. 

[Civil Appeal Nos. 9597-9599 of  2011 - Order dated March 2, 2023]


Facts: 


The premises of  the assessee was subject to search and seizure proceedings on August 20, 
2009. In the present case, the concerned official who authorised the search did not refer to any 
information or report on the record to evidence “reasons to believe” to conduct such 
proceedings. Aggrieved by the same, the assessee impugned the action under the Customs Act, 
1962 (“Customs Act”).


Ruling: 


The Hon’ble Apex Court observed that: 


a. Section 105 confers power to search premises if  the Assistant Commissioner of  Customs 
or Deputy Commissioner of  Customs "has reasons to believe" that goods liable to 
confiscation or documents relevant for such proceedings are secreted in any place. In such 
event, the search proceedings can be authorised by the Assistant Commissioner or other 
official.


b. Accordingly, the basic premise of  the provisions to conduct search proceedings under the 
Customs Act is the reasonable belief  that some objective material exists on the official 
record to trigger search. Further, the person authorising the search must express his 
satisfaction that the material is sufficient for him to conclude that search is necessary.


c. Thus, the mere recording that the person concerned is satisfied, without the supportive 
evidence substantiating the same is insufficient to trigger a lawful search. Consequently, the 
department appeal was dismissed and the matter was allowed in favour of  the assessee. 


3. No Service tax is leviable on provision of  a free of  cost Corporate Guarantee by a 
Holding Company to its Subsidiary.


Commissioner v. Edelweiss Financial Services Ltd.  

[Diary No(s).5258/2023, Order dated March 17, 2023] 


Facts: 


a. The assessee had extended corporate guarantee to its subsidiaries, for which consideration 
was charged from the overseas entities. However, the Indian subsidiaries were provided the 
guarantee free of  charge. With respect to overseas entities, the authorities held that the 
consideration was received towards export of  services, and was therefore, not taxable. 
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b. In so far as the corporate guarantee extended to the Indian subsidiaries was concerned, 
the revenue authorities held that for the period 01.07.2012 onwards, such activity qualified 
as a ‘service’, which is taxable as per Section 65B(44) of  the Finance Act, 1944. 


Ruling: 


The Hon’ble Apex Court observed that: 


a. With effect from 01.07.2012, in order to be taxable, any activity must not only have a 
provider, but also have a flow of  ‘consideration’ for rendering of  service. .


b. The provision of  corporate guarantee provided on behalf  of  its subsidiaries did not involve 
any “consideration”, and therefore, would not attract Service tax.


SM Legal Comments:


While the decision of  the Hon’ble Supreme Court has put a decade old dispute w.r.t. taxability 
of  Corporate Guarantee to an end, it has fortified the position of  law that any activity without 
consideration, cannot attract Service tax. Be that as it may, the transactions between related 
persons, even if  made without consideration, are considered as deemed service under Goods 
and Services Tax. It would therefore be interesting to wait and watch how the jurisprudence 
on this subject matter unfolds in the GST Regime. 

4. LCD Panels are classifiable in Tariff  Entry 9013.8010 of  the First Schedule to the 
Customs Tariff  Act, 1975 as Liquid Crystal Devices and not under Tariff  Entry 
8529.9090 as parts of  goods falling under the Chapter Heading 8528.


CCE Aurangabad v. Videocon Industries Limited  

[Civil Appeal No(s). 5622/2009, Order dated March 29, 2023] 


Facts: 


The issue in dispute pertains to classification of  LCD Panels under Tariff  Entry 9013 8010 of  
the First Schedule to the Customs Tariff  Act, 1975, dealing with “Liquid Crystal Devices not 
constituting articles provided for more specifically in other headings…” as contended by the assessee vis-a-
vis Chapter Heading 8529 dealing with “Parts suitable for use solely or principally with the apparatus 
of  heading 8525 to 8528” as contended by the department.


Ruling: 


The Hon’ble Apex Court observed that: 


a. On a reading of  the General Interpretive rules and the notes to the concerned chapters 
(85 and 90), it is evident that Classification has to be done in accordance with "the terms of  
the headings and any relative Section or Chapter Notes" (Note 1). 
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b. In the present case, Note 1(m) to Chapter 85 excludes "(m) Articles of  Chapter 90.” Once 
such aspect of  exclusion has been made clear, the revenue's contention that by virtue of  
Note 2(b) to Chapter 85, the goods are to be classified based on their principal or sole use, 
i.e., basis the television sets (falling with Chapter Heading 8528) is unsubstantial. 


c. When goods are excluded from a particular chapter, the "pull in" through a note has to be 
narrowly construed, as otherwise, the basis of  exclusion would be rendered redundant.


d. The LCDs are not used exclusively only with television sets or audio sets but have other 
uses too. Reliance is placed on the ruling of  Secure Meters v. Commissioner 2015 
(14) SCC 239, which held that LCDs are not articles provided "more specifically in other 
headings”, i.e., other than 90.13. In fact, the said judgment itself  dealt with the use of  LCDs 
in meters. Thus, it is established that the LCDs are not parts suitable for use solely or 
principally with the apparatus of  heading 8525 to 8528. 


e. Therefore, the LCD sets were classifiable under Chapter 90, Entry 9013.8010 and the 
department appeals were accordingly dismissed. 


5. Pre-import condition to claim exemption of  Integrated Goods and Services Tax 
(IGST) and GST Compensation Cess on inputs imported into India for 
manufacture of  export goods upheld.


Union of  India v. Cosmo Films Limited  

[Civil Appeal No(s).290/2023, Order dated April 28, 2023] 


Facts: 


The revenue authorities challenged the decision of  the Hon’ble Gujarat High Court which 
had quashed the Notifications bearing Nos. 33/2015-20-Customs and 79/2017-Customs, 
dated 13.10.2017, by which the ‘pre-import’ conditions were mandated for availing IGST and 
Compensation Cess exemption on imports made under ‘Advance Authorisation’. 


Ruling: 


The Hon’ble Apex Court observed that: 


a. The introduction of  the ‘pre-import condition’ may have resulted in hardship to the 
exporters, because even whilst they fulfilled the physical export criteria, they could not 
continue with their former business practices of  importing inputs, after applying for 
Advance authorisations, to fulfil their overseas contractual obligations. The new 
dispensation required them to pay the IGST & Compensation Cess, and then claim 
refunds, after satisfying that the inputs had been utilized fully (wastage excluded) for 
producing the final export goods. The re-shaping of  their businesses caused inconvenience 
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to them. Yet, that cannot be a ground to hold that the insertion of  the ‘pre-import 
condition’, was arbitrary.


b. Reference was also made to its recent decision in the case of  VKC Footsteps India 
Private Limited 2021 (15) SCR 169, in view of  which it can be concluded that what 
applies to refunds, (the right to which can be curtailed legitimately) applies equally to 
exemptions. 


c. Therefore, the exclusion of  benefit of  imports in anticipation of  Advance authorisations, 
and requiring payment of  duties with the ‘pre-import condition’, cannot be characterised 
as arbitrary or unreasonable.


d. Accordingly, the ruling of  the Hon’ble Gujarat High Court was set aside and the revenue 
appeal was allowed. 


e. However, since the assessees were enjoying interim orders till the impugned judgments 
were delivered, the revenue authorities were directed to permit claim of  refund or input 
credit (whichever applicable and/or wherever customs duty was paid) to the assessees. The 
revenue has also been directed to provide an appropriate procedure for claim of  refund or 
input tax credit through a circular.	  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In case of  any queries, please feel free to reach out to us. 





About us


SM Legal is founded by Ms. Shreya Mundhra, who is an Advocate, Chartered Accountant and Company 
Secretary, and is currently pursuing her independent law practice. She is based out of  Kolkata and is working 
with a team of  professionals in Delhi, Bombay, Bangalore and Hyderabad. 


She has almost a decade of  post qualification experience in the field of  Indirect tax laws and Foreign trade 
laws, both as an advisor and litigator. Previously, she has been associated with leading law firms, namely, 
Lakshmikumaran & Sridharan, Tax Attorneys & Economic Laws Practice. 


Her specialised area of  practice includes Goods and Services Tax (GST), Customs and Special Economic 
Zone (SEZ) laws, Excise, Service tax, Sales tax, Foreign Trade Policy,  and other international trade and 
regulatory laws. 


As a consultant, she routinely provides advisory services, handles tax compliance reviews, contract reviews, 
contract drafting, due diligence, providing efficient tax restructuring & optimisation strategies in all sectors. As 
a litigator, she engages in drafting of  pleadings and acts as Standing counsel/Advocate on Record on Original 
as well as Appellate side jurisdiction of  Hon’ble High Court at Calcutta, or as a Counsel before any Tribunal/
Authority across India.


Disclaimer:


This Litigation tracker has been prepared for clients and is for general information only. It does not represent any opinion of  SM 
Legal. We are not responsible for the loss arising to any person for acting or refraining to act on the basis of  the material in this 
tracker. For any query, it is advisable to seek professional opinion, depending on the facts and circumstances involved. In case you 
wish to unsubscribe to the tracker, please e-mail STOP at smlegaladvocates@gmail.com.


Copyright - SM Legal. All Rights Reserved. 
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